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On Decenber 15, 1994, applicant applied to register the

configuration shown bel ow
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on the Principal Register for what were subsequently
identified by anmendnent as "container closures as installed
in metal drums, nanely, a crinped-in-place flange and drum
end enbossnent conbination.” Use since Septenber 3, 1943
was claimed. The mark was descri bed as consisting of "the
distinctive design configuration of a closure flange which
is crinped in place within an enbossnent of a netal drum™
Appl i cant explained that the lining on the drawing is for
shadi ng purposes only and does not represent col or.

Regi stration was initially refused under Sections 1, 2
and 45 of the Act on the ground that the configuration
sought to be registered is functional. Further, the
Exam ning Attorney held that even if the proposed mark is de
facto functional, rather than de jure functional, because
the design is not inherently distinctive, it would only be
regi strable on the Principal Register with a show ng of
acquired distinctiveness under Section 2(f) of the Act.

Responsive to the refusal to register, applicant argued
that registration on the Principal Register is appropriate
because the configuration has acquired distinctiveness. In
support of this claim applicant submtted six pieces of

evi dence.
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The first is the affidavit of Philip Keating, President
of applicant. He states that he has worked for applicant
for thirty-two years; that one of applicant's conpetitors is
t he American Fl ange Manufacturing Conpany in Carol Stream
Chio, which has, for at least fifty years, produced a
fl ange/ enbossnment conbi nation with an octagonal |ip around
its periphery where the flange is anchored into the raised
metal enbossnent; that the Anerican Fl ange Conpany's product
is constructed in a manner simlar to the way applicant's
product is constructed, in that the enbossnent is crinped
around the lip of the flange, but that the shape of the
crinped enbossnent when the American Fl ange Conpany's
product is used is octagonal, whereas "the Ri eke Corporation
product shape involves a series of peripheral indentations
corresponding to the flange serrations"; that both products
nmeet the applicabl e performance standards for such goods;
that both are equally feasible, efficient and conpetitive
designs; that the resulting configurations of the crinped
enbossnents are different; and that "the series of
peri pheral indentations representative of the Ri eke design
are distinctive and clearly different fromthe resultant
appearance of the Anerican Fl ange Conpany design."

Applicant also submtted a copy of an "early operating
and service manual" which explains to the operators of
presses used to install applicant's cl osures what
applicant's dies are and how to use themto build

applicant's closures into steel druns. The configuration of
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the flange crinped into the enbossnent is shown in this
manual , but neither the text not the illustrations

enphasi zes the appearance of the installed flange or clains
the configuration as applicant's trademarKk.

The next exhibit is a copy of applicant's annual report
for 1950. The configuration which is the subject of this
application is showmn on the cover of the report as well as
el sewhere init. It is not, however, clainmed or identified
as a trademark for applicant's goods.

The fourth exhibit to applicant's response is a copy of
a nore recent catalog for applicant's goods. In connection
with a picture of the conplete enbossnent, flange and plug
assenbly, the text of the catalog notes that "the serrations
are locked into the drumnetal conpletely around the
perineter of the drum enbossnent.™

Two affidavits were also submtted in support of
applicant's claim One is from Roger P. Thomas, an enpl oyee
of applicant for twenty-nine years, who was the sales vice
president at the tinme of his affidavit. M. Thomas states
that applicant has distributed catalogs wth detail ed
i nformati on concerning applicant's fl ange/ enbossnent
conbination for the last fifty years, with twenty-two
hundred goi ng out in 1995 alone. The other affidavit is
fromapplicant's marketing vice president, Eric T. R eke,
who has been an enpl oyee of applicant for thirty-one years.
M. Rieke states that applicant has sold an average of ten

mllion units enbodying its flange/ enbossnent conbi nation
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per year for the last twenty years; that once the drumis
fitted wth applicant's flange, resulting in the described
configuration, the drum goes to a filler, and then to an
end user, it is returned, reconditioned (cleaned) and then
returned to the filler; that this cycle is repeated three to
five times each year, resulting in the presentation of the
fl ange/ enbossnent conbi nation to the users thereof sonewhere
between thirty to fifty mllion tinmes each year.

The Exam ning Attorney withdrew the refusal based on de
jure functionality. She concluded that applicant had not
establ i shed secondary neani ng, so she suggested that
applicant anend the application to seek registration on the
Suppl enent al Regi ster.

Appl i cant responded with argunent and additi onal
evi dence on the issue of acquired distinctiveness. Three
decl arations were submtted. One is fromLarry Rysavy, the
vi ce president of Third Coast Packaging, which is in the
busi ness of packagi ng petrol eum products. Another is from
Jerry Billups, the vice president for sales and marketing of
Republic Container, a manufacturer of steel drums. The
third declaration is fromWIIiam Megargle, who is Packagi ng
Manager of FMC Corporation, Agricultural Chem cal Goup, a
manuf acturer of agricultural chemcals. Each of these three
gentlenmen attests to decades of experience in his field, and
each states that as part of his job he frequently sees netal
druns which are to be filled with particular products; that

whil e he has seen different flange styles over the years, he
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is famliar with the "unique serration design used by R eke
Corporation and the distinctive appearance of the flange and
neck finish once the R eke Corporation conbination is
crinped into a prefornmed boss on the container |id." Each
decl arant offers his opinion that the distinctive appearance
of the Ri eke Corporation conbination functions as a
trademark, indicating the source of origin for the goods.
None of these nmen has seen any simlar design froma
different source of origin, and each recogni zes the
configuration sought to be registered as an indication that
applicant is the source of it. Each man attests to his

opi nion that the shape and geonetry of the enbossnment when
it is crinped over applicant's flange is generally

recogni zed by others in the container filling field as an

i ndication that the container closure emanates from
appl i cant because of its unique design and applicant's | ong
and w despread use of the conbination.

Applicant also filed a notice of appeal. The appeal
was instituted, but action on it was suspended and the
application was remanded for reconsideration by the
Exam ni ng Attorney. She was not persuaded by applicant's
evi dence and argunent, however, and the application was
returned to the Board for resunption of action on the
appeal .

Applicant filed a brief, attaching a copy of the file
of Registration No, 1,732, 470, which issued to the

af orenenti oned Anerican Fl ange and Manufacturing Co., Inc.
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on Novenber 17, 1992. Applicant nmade argunents based on the
i ssuance of this registration, the subject matter of which
is apparently American Flange's container closure flange and
enbossnment configuration.

The Exam ning Attorney filed her appeal brief,
objecting to the untinely subm ssion of the above-referenced
registration file with applicant's brief. Her objection is
wel | taken. Under Trademark Rule 2.142(d), the record in
the application closes with the filing of the notice of
appeal. Additional evidence is not admtted unless the
Board grants a request to consider it. |In the case at hand,
applicant did not nmake such a request, so we have not
considered this exhibit or the argunents made based on it.

The law is well settled with respect to the issue of
whet her a configuration of a product is registrable. "A
design configuration is considered to be unregistrable when
it has been determned to be de jure, as opposed to de
facto, functional. An itemwhich is de facto functional may
be registrable, while one which is de jure functional may
never be registered even if it has been shown to possess
sone recognition in the trade.”" 1In re Peters, 6 USPQd
1390, 1391 (TTAB 1988). In order to hold the design in
question de jure functional, it nust be shown not just that
the itemhas a function, but also that the performance of
that function is enhanced by the particular configuration in
which the design is executed. Inre R M Smth, 734 F. 2d
1482, 222 USPQ 1 (Fed. Gr. 1984). A configuration which
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enbodi es a design which is superior to other avail able
designs for achieving its purpose is de jure functional and
it is not registrable on either register. 1In re Mrton-
Norw ch Products, Inc., 671 F.2d 1332, 213 USPQ 9 (CCPA
1982). If, however, the design is a feature of the goods
which is only one of many equally feasible, efficient and
conpetitive alternatives, then it is considered to be nerely
de facto functional and may be registered on the

Suppl enental Register or on the Principal Register if it is
i nherently distinctive or if it has acquired distinctiveness
under Section 2(f) of the Act. Inre R M Smth, supra; In
re Ovation Instrunents, Inc., 201 USPQ 116 (TTAB 1968).

The functionality refusal was wi thdrawn, so the sole
issue is whether the de facto functional configuration
applicant seeks to register is registrable because it has
acquired distinctiveness under the provisions of Section
2(f) of the Act.

To establish secondary neani ng, applicant nust show
that the primary significance of its flange/enbossnent
configuration in the m nds of the people who purchase and
use drumclosures is not the product, but rather is an
i ndi cation of the producer. Distinctiveness is typically
established with evidence of how |l ong the mark has been
used, the type and anmount of advertising of the mark, and
any ot her evidence that shows that the purchasers of the

goods in question associate the proposed mark with a
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particular source. In re Pennzoil Products Conpany, 200
USPQ 753 (TTAB 1991).

Applicant correctly points out that, contrary to the
position taken at one point by the Exam ning Attorney during
the prosecution of the application, applicant has the burden
of proof with respect to establishing a prima facie case of
acquired distinctiveness. 1In re Leatherman Tool G oup,

Inc., 32 USPQ2d 1443 (TTAB 1994); Yamamha I nternational Corp.
v. Hoshino Gakki Co. Ltd., 840 F.2d 1572, 6 USP@d 1001
(Fed. Cir. 1988). Applicant does not have to neet the nore
stringent standard of "clear and convincing evidence"
espoused by the Exam ning Attorney in her second Ofice
Action. Rather, the less strict standard of the
preponderance of the evidence is all that is required in
order to create the required prim facie case of

di stinctiveness. The question is whether it is nore likely
than not that the proposed mark does in fact function as a
trademark for the goods identified in the application.

For the reasons set forth below, we find that applicant
has established a prima facie case that the configuration
does function as applicant's trademark, and that
registration on the Principal Register is therefore
appropriate under the provisions of Section 2(f).

Qur conclusion is based on the evidence submtted by
appl i cant showi ng that applicant's use of the configuration

since 1943 has resulted in its recognition by purchasers and
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users of applicant's product as an indication of their
sour ce.

M. Keating's affidavit establishes that applicant's
design is not necessary for conpetitors to copy in order to
conpete effectively. That the Anerican Flange product has
conpeted with applicant's goods for fifty years w thout
i ncorporating the configuration used by applicant may hel p
show that the design is not de jure functional, but it does
not establish secondary neani ng for applicant's
configuration.

In a simlar sense, the ol der operating and service
manual shows the configuration, so it establishes that the
goods have enbodi ed the configuration sought to be
registered for a long time, but the manual does not
enphasi ze the design or otherwise call attention to it as
applicant's trademark. The sane can be said for applicant's
1950 Annual Report and the recent catalog. The serrations
are illustrated and even described, but these exhibits do
not denonstrate a basis upon which we could concl ude that
the configuration is regarded as a source indicator for
t hese goods.

The affidavits and decl arations, however, do establish
a prima facie case of distinctiveness for applicant's
configuration. M. Thomas provides information regarding
the extent of use and pronotion of goods enbodyi ng the
design. M. Rieke gives us details of the huge vol une of

t hese products sold and circulating in the various

10
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i ndustries which make use of the drunms in which applicant's
products are install ed.

Even nore significant, though, are the three additional
declarations submtted with applicant's response to the
final refusal to register. Al three of the declarants are
experienced professionals in the field of druns. One nakes
drunms. One is in the packagi ng busi ness which uses druns.
One makes agricultural chem cals which are shipped in druns.
Each of these nmen states in no uncertain terns that the
configuration sought to be registered is unique to
applicant's products and signifies the source of those
products, distinguishing themfrom conpeting goods nmade by
others. This is extrenely persuasive evidence that the
effect of applicant's | ong use of the design and what ever
pronotion it has been given over the fifty-plus years since
it was adopted has been to create an association between the
configuration and applicant as the single source of the
products in which it is enbodi ed.

Al t hough the Exam ning Attorney contends that this
evidence falls short of establishing distinctiveness because
applicant did not provide "any information which would
assist the examning attorney in determ ning the val ue of

its custoner declarations,” we find that the declarations
speak for thenselves and provide all the information
necessary in order to conclude that applicant has at a

m ni mum shown prinma facie that the configuration has

acquired distinctiveness. The suggestion by the Exam ni ng

11
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Attorney that she needed to know what percentage of
applicant's custoners is represented by the three
declarations in order to determne their probative value is
wi t hout | egal or |ogical support. There is absolutely
nothing in this record to contradict the concl usions of
t hese declarants or even to call into question their
conclusions. For the Board to reject this evidence and
conclude that the configuration has not acquired secondary
meani ng woul d be rank specul ati on on our part.

For the reasons set forth above, we hold that applicant
has established a prima facie case of acquired
di stinctiveness under Section 2(f) of the Act, and that the
refusal to register nust therefore be reversed.

In order that any registration which may ultimately
i ssue to applicant based on this application will accurately
portray applicant's mark, however, it is suggested that
applicant submt an anended drawi ng and an anended
description of its mark for the text of the application.

Fromthe affidavits, declarations and argunents put
forth by applicant, it is apparent that the present
description of the mark is not detailed enough to provide
adequate notice to conpetitors of exactly what applicant's
mark is. Although the existing | anguage does refer to the
"design configuration of a closure flange which is crinped
in place within an enbossnent of a nmetal drum™ no reference
is made to the feature or characteristic which the record

shows is the key elenment in which the secondary neani ng has

12
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devel oped: the serrations created when the enbossnent is
crinped down over the twenty outwardly projecting portions
of the flange. In order to correct this deficiency and to
describe with greater accuracy the source-indicating aspect
of the design, applicant should anmend the application to
describe the mark as "the configuration of a closure fl ange
with serrated, outwardly projecting portions when it is
crinped in place within the enbossnent of a netal drum
resulting in a multifaceted appearance al ong the periphery
of the flange where the enbossnent is crinped over it."1
Correspondi ngly, although the drawi ng shows this aspect
of the configuration clearly and in solid black lines, the
drawi ng al so shows in solid black Iines other matter which
appl i cant does not appear to consider to be part of its
trademark. I n accordance with Trademark Rule 2.51(b)(3),
whi ch requires the use of broken lines to indicate matter
not clainmed as part of the mark, a new drawi ng shoul d be
submtted in which the hole in the flange and the threaded
portion thereof are represented in broken lines, just as the

surface of the drumis shown in the existing draw ng.

1IThi s | anguage i s suggested, but if applicant devises
alternative wordi ng that adequately describes its mark, that
| anguage woul d solve the problemw th the present description.

13
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In order to facilitate the entry of the anmended
description of the mark and the anended drawi ng, the Board
wi Il hold the application file for sixty days follow ng the
mai ling of this ruling before forwarding the application to

publ i cati on.

R L. Sinmms
R F. G ssel
E. W Hanak

Adm ni strative Trademark Judges
Trademark Trial & Appeal Board
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